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DOCTOR FRANCIS LIEBER'S INSTRUCTIONS FOR THE
GOVERNMENT OF ARMIES IN THE FIELD'
International law owes much to Americanjudges and to American
jurists. The list of those who have contributed to its advancement
is not short and includesthe names of Marshall,Story and Field, Kent,
Wheaton, with his able commentators,Dana and Lawrence,Halleck
and Lieber and, among recent writers, Taylor, Moore and Snow.
Although his name is not connectedwith a generaltreatise on the subject of public international law, it may be doubted whether any of
his fellow-workersin that field have rendereda more important service to humanity and to international good neighborhood,than has
Dr. FrancisLieber in his memorable"Instructionsfor the Government
of the Armiesof the United States in the Field."
The facts of his life and public careerare too well known to require
presentation. His patriotic service in the Colberg Regiment under
Bliicher during the campaign which completed the overthrow of the
Emperor Napoleon, his serious wounding at Namur in the pursuit
of the remnant of the imperial armies in their flight from Waterloo,
his early identificationwith the cause of Germanliberalism,his brief
service in the war for Greekindependence, were all included between
the years 1815 and 1826,whenhe found asylum in England as a political refugee. After a brief residence in London, Dr. Lieber crossed
to the United States and established himself in Boston and subsequently in Columbia, South Carolina,where, in the congenial field
of activity which was affordedhim in a professorshipin the University of South Carolina, the greater portion of his useful life was
passed.
His devotion to the Union cause led to the resignation of his professorship, but placed at the service of President Lincoln a trained
I The full text of the Instructions will be found in vol. ii of Lieber's Miscellaneous Writings-Lippincott, Philadelphia, 1881; and in GeneralOrdersNo. 100, Adjutant General's Office of 1863.
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intelligence of which the government in Washington was not slow in
making use.
It has been truly said of England and the United States that they
were warlikebut not military nations, and it is not surprisingthat the
outbreak of the great Civil War should have found the armies of both
contestants but poorly equipped in the technical knowledge of the
rights and duties of belligerentswhich were so essential to a humane
and vigorous prosecutionof the war. As the newly raised regiments
which had been concentrated in the vicinity of Washington crossed
the Potomac and established a military occupation in the territory
of Virginia, many acts of vandalism were committed and such of
their commandersas were versed in the usages of war found abundant
opportunity for the application of their knowledge to the distressing
conditions which confrontedthem in the steadily broadeningzone of
military operations.
An incident which occurredas the Virginia campaign of 1862 was
drawingto a close, illustratesthe want of trainingon the part of officers
who, for a year or more,had exercisedimportantregimentalcommands
in the theatre of military activity in Northern Virginia. A colonel
of volunteers who had been mortally wounded in one of the engagements beyond Centerville,an officerof gallantry and of unusual capacity as a regimentalcommander,said to a comrade: "I die a victim
to Pope's incapacity and McDowell's treason." General McDowell,
a strict disciplinarianand an officer of proved loyalty and devotion,
who commanded the first troops who entered Virginia territory in
1682, had given strict ordersforbiddingthe taking of private property
in the enemy's country; he had also forbidden indiscriminatefiring
upon the outposts of the enemy. He had given reasonsfor his action
in each case, and had simply undertakento enforcesome of the fundamental rules of war, but had only succeeded in impressing an intelligent subordinate,unskilled in the usages of war, that in protecting
helpless non-combatants, and in forbidding the unnecessary killing
of outposts that he had been guilty of treasonableacts.
The assignment of MajorGeneralHalleck, himself a profound student of international law, to the chief command of the Union Army
in 1862, led to a more generaland regularenforcementof the laws and
usages of war than had been the case priorto his accessionto command.
The engrossingcharacterof his duties as the commander-in-chiefof
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the armies in the field, however, prevented him from giving his personal attention to the preparation of instructions regulating the conduct of military operations, and the government of the considerable
areas of territory which had come into federal occupation as a consequence of the military operations of the advancing armies, and in the
emergency, Doctor Lieber's name was fortunately suggested as one well
fitted by his training and attainments to serve the government in
the preparation of a compilation of rules and usages of war.
His peculiar fitness for the task was well known to President Lincoln
and to those to whom he was accustomed to look for advice in perplexing questions of this kind, as he had prepared, at the instance of
the government, in the summer of 1862, a report on the general subject
of guerrilla and partisan operations. In this paper the subject is so
clearly and exhaustively treated as to warrant a brief citation.
In speaking of the operations of bodies of partisans in previous wars,
he says:
The position of armed parties loosely attached to the main body of the
army, or altogether unconnected with it, has rarely been taken up by
writers on the law of war. The term guerrilla is often inaccurately used,
and its application has been particularly confused at the present time.
From these circumstances arises much of the difficulty which presents
itself to the publicist and martial jurist in treating of guerrilla parties.
(Lieber's Miscellaneous Writings, vol. ii, p. 277.)
He then goes on to say:
The term guerrilla is the diminutive of the Spanish word guerra, war,
and means petty war, that is, war carried on by detached parties;
generally in the mountains. It means, further, the party of men united
under one chief engaged in petty war, which, in the eastern portion of
Europe and the whole Levant, is called a capitanery, a band under one
capitano. The term guerrilla, however, is not applied in Spain to a
single man of the party; such a person is called guerrillero, or more frequently partida, which means partisan. Thus, Napier, in speaking of the
guerrilla, in his History of the Peninsular War, uses, with rare exception,
the term partidas for the chiefs and men engaged in the petty war against
the French. It is worthy of notice that the dictionary of the Spanish
academy gives, as the first meaning of the word guerrilla: "A party of
light troops for reconnoissance, and opening the first skirmishes. "
* * * What, then, do we in the present time understand by the word guerrilla? In order to ascertain the law or to settle it according to elements
already existing, it will be necessary ultimately to give a distinct definition; but it may be stated here that whatever may be our final definition,
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it is universally understood in this country, at the present time, that a
guerrilla party means an irregular band of armed men, carrying on an
irregular war, not being able, according to their character as a guerrilla
party, to carry on what the law terms a regularwar. The irregularity of
the guerrilla party consists in its origin, for it is either self-constituted or
constituted by the call of a single individual, not according to the general
law of levy, conscription, or volunteering; it consists in its disconnection
with the army, as to its pay, provision, and movements, and it is irregular as to the permanency of the band, which may be dismissed and called
again together at any time. These are, I believe, constituent ideas of
the term guerrilla as now used. Other ideas are associated with the
term, differently by different persons. Thus, many persons associate the
idea of pillage with the guerrilla band, because, not being connected with
the regular army, the men cannot provide for themselves, except by
pillage, even in their own country; acts of violence with which the
Spanish guerrilleros sorely afflicted their own countrymen in the Peninsular War. Others connect with it the idea of intentional destruction
for the sake of destruction, because the guerrilla chief cannot aim at any
strategic advantages or any regular fruits of victory. Others, again,
associate with it the idea of the danger with which the spy surrounds us,
because, he that today passes you in the garb and mien of a peaceful
citizen, may tomorrow, as a guerrilla-man, fire your house or murder
you from behind the hedge. Others connect with the guerrillero the idea
of necessitated murder, because guerrilla bands cannot encumber themselves with prisoners of war; they have, therefore, frequently, perhaps
generally, killed their prisoners, and of course have been killed in turn
when made prisoners, thus introducing a system of barbarity which
becomes intenser in its demoralization as it spreads and is prolonged.
Others, again, connect the ideas of general and heinous criminality, of
robbery and lust with the term, because the organization of the party
being but slight and the leader utterly dependent upon the band, little
discipline can be enforced, and where no discipline is enforced in war a
state of things results which resembles far more the wars recorded in
Froissart or Comines, or the Thirty Years' War, and the Religious War
in France, than the regular wars of modern times. And such a state of
things results speedily, too; for all growth, progress, and rearing, moral
or material, are slow; all destruction, relapse, and degeneracy fearfully
rapid. It requires the power of the Almighty and a whole century to
grow an oak tree; but only a pair of arms, an axe, and an hour or two to
cut it down.
History confirms these associations, but the law of war as well as the
law of peace has treated many of these and kindred subjects-acts justifiable, offensive, or criminal-under acknowledged terms, namely: the
freebooter, the marauder, the brigand, the partisan, the free-corps, the
spy, the rebel, the conspirator, the robber, and especially the highway
robber, the rising en masse, or the arming of peasants. * * * It is
different, if we understand by guerrilla parties, self-constituted sets of
armed men, in times of war, who form no integrant part of the organized
army, do not stand on the regular pay-roll of the army, or are not paid
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at all, take up arms and lay them down at intervals, and carry on petty
war (guerrilla) chiefly by raids, extortion, destruction, and massacre,
and who cannot encumber themselves with many prisoners, and will,
therefore, generally give no quarter.
They are peculiarly dangerous, because they easily evade pursuit,
and by laying down their arms become insidious enemies; because they
cannot otherwise subsist than by rapine, and almost always degenerate
into simple robbers or brigands. The Spanish guerrilla bands against
Napoleon proved a scourge to their own countrymen, and became
efficient for their own cause only in the same degree in which they gradually became disciplined. The royalists in the north of France, during
the first revolution, although setting out with sentiments of loyal devotion
to their unfortunate king, soon degenerated into bands of robbers, while
many robbers either joined them or assumed the name of royalists.
Napoleon states that their brigandage gave much trouble, and obliged
the government to resort to the severest measures. * * *
But when guerrilla parties aid the main army of a belligerent, it will
be difficult for the captor of guerrilla-men to decide at once whether they
are regular partisans, distinctly authorized by their own government;
and it would seem that we are borne out by the conduct of the most
humane belligerents in recent times, and by many of the modern writers,
if the rule be laid down, that guerrilla-men, when captured in fair fight
and open warfare, should be treated as the regular partisan is, until
special crimes, such as murder, or the killing of prisoners, or the sacking
of open places, are proved upon them; leaving the question of selfconstitution unexamined.
The law of war, however, would not extend a similar favor to small
bodies of armed country people, near the lines, whose very smallness
shows that they must resort to occasional fighting and the occasional
assuming of peaceful habits, and to brigandage. The law of war would
still less favor them when they trespass with the hostile lines to commit
devastation, rapine, or destruction. Every European army has treated
such persons, and it seems to me would continue, even in the improved
state of the present usages of war, to treat them as brigands, whatever
prudential mercy might decide upon in single cases. This latter consideration cannot be discussed here; it does not appertain to the law
of war.
It has been stated already, that the armed prowler, the so-called bushwhacker, is a simple assassin, and will thus always be considered by
soldier and citizen; and we have likewise seen that the armed bands that
rise in a district fairly occupied by military force, or in the rear of an
army, are universally considered, if captured, brigands, and not prisoners of war. They unite the fourfold character of the spy, the brigand,
the assassin, and the rebel, and cannot-indeed, it must be supposed, will
not-expect to be treated as a fair enemy of the regular war. They
know what a hazardous career they enter upon when they take up
arms, and that, were the case reversed, they would surely not grant
the privileges of regular warfare to persons who should thus rise in
their rear.
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In conclusion, he says:
I have thus endeavored to ascertain what may be considered the law
of war, or fair rules of action toward so-called guerrilla parties. I do not
enter upon a consideration of their application to the civil war in which
we are engaged, nor of the remarkable claims recently set up by our
enemies, demanding us to act according to certain rules which they have
signally and officially disregarded towards us. I have simply proposed
to myself to find a certain portion of the law of war. The application
of the laws and usages of war to wars of insurrection or rebellion is
always undefined, and depends upon relaxations of the municipal law,
suggested by humanity or necessitated by the numbers engaged in the
insurrection. The law of war, as acknowledged between independent
belligerents, is, at times, not allowed to interfere with the municipal law
of rebellion, or is allowed to do so only very partially, as was the case in
Great Britain during the Stuart rebellion, in the middle of last century;
at other times, again, measures are adopted in rebellions, by the victorious party or the legitimate government, more lenient even than the
international law of war. Neither of these topics can occupy us here,
nor does the letter prefixed to this tract contain the request that I should
do so. How far rules which have formed themselves in the course of
time between belligerents might be relaxed, with safety, towards the
evil-doers in our civil war, or how far such relaxation or mitigation would
be likely to produce a beneficial effect upon an enemy who is committing
a great and bewildering wrong; seems to have withdrawn himself from
the common influences of fairness, sympathy, truth, and logic-how far
this ought to be done, at the present moment, must be decided by the
executive power, civil and military, or possibly by the legislative power.
It is not for me, in this place, to make the inquiry. So much is certain,
that no army, no society, engaged in war, any more than a society at
peace, can allow unpunished assassination, robbery, and devastation,
without the deepest injury to itself and disastrous consequences, which
might change the very issue of the war.
I feel safe in saying that the works of text writers on international
law may be searched in vain for a more lucid presentation of any of
the well-understood usages of war than is shown in Dr. Lieber's useful
and interesting and exhaustive description of guerrilla warfare which
appears in the second volume of his published works. It is not surprising that he was selected to attempt the hitherto untried task of
formulating the rules and usages in accordance with which the operations of the armies of the United States should be conducted.
The propriety of entrusting the task to Doctor Lieber seems to
have been fully determined upon in December, 1862, when the selection of a board for that purpose was announced in the following
order:
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Adjutant General's Office.
WASHINGTON,

December 17, 1862.

Special Orders,No. 399.
EXTRACT.
*

*

*

*

*

*

5. Francis Lieber, LL.D.,
Major General E. A. Hitchcock, U. S. Volunteers,
Major General G. Cadwalader, U. S. Volunteers,
Major General George L. Hartsuff, U. S. Volunteers, and
Brigadier General J. H. Martindale, U. S. Volunteers,
will constitute a Board to propose amendments or changes in the Rules
and Articles of War, and a Code of Regulations for the government of
armies in the field, as authorized by the laws and usages of war.
The Board will meet in the City of Washington at such times as the
members may agree upon.
*

*

*

*

*

*

By order of the Secretary of War,
E. D. TOWNSEND,
Assistant Adjutant General.
I have been unable to find that the general officers who were associated with Doctor Lieber were actively employed in the work of verification or compilation, though the rough drafts of his articles were
doubtless submitted to them as they were tentatively completed;
it is certain, however, that their expert advice in matters connected
with the conduct of military operations was gladly received and gratefully acknowledged; he seems also to have been in close contact with
General Halleck during the entire period. The order of appointment contemplated a revision of the articles of war, a portion of the
statute law of the United States, and it is highly probable that the
military members of the commission were engaged in a study of that
portion of the work, leaving the broad field of the rules and usages of
war to their competent chairman. That the work was largely, if not
chiefly prepared by Doctor Lieber, is indicated by his letter to General
Halleck, in which, writing from New York under date of February
20, 1863, he says:
MY DEAR GENERAL:

Here is the projetof the code I was charged with drawing up. I am
going to send fifty copies to General Hitchcock for distribution, and I
earnestly ask for suggestions and amendments. I am going to send for
that purpose a copy to General Scott, and another to Hon. Horace
Binney. For two or three paragraphs you will observe that we should
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want the assistance of Congress. That is now too late; but we suggest
to you to decide with the Secretary of War whether it would be advisable
and feasible to send the code even now, and as it is, to our generals, to be
a guide on some difficult and important points. I observe from some
orders of General Rosecrans that he has used my pamphlet on " Guerrilla Warfare," unless there be a remarkable spontaneous coincidence.
* * * I do not believe that it will be possible to change for the present
war, or at least immediately, the usage which has grown up regarding
paroling privates, but you will agree with me that the law, as I have laid
it down, is the law and usage. As paroling is now handled by us, it
amounts to a premium on cowardice, e.g., in the affair of Harper's Ferry.
* * * You are one of those from whom I most desire suggestions,
because you will read the code as lawyer and as commander. Even
your general opinion of the whole is important to me. I have earnestly
endeavored to treat of these grave topics conscientiously and comprehensively; and you, well-read in the literature of this branch of international law, know that nothing of the kind exists in any language. I had
no guide, no ground-work, no text-book. I can assure you, as a friend,
that no counselor of Justinian sat down to his task of the Digest with a
deeper feeling of the gravity of his labor, than filled my breast in the
laying down for the first time such a code, where nearly everything was
floating. Usage, history, reason, and conscientiousness, a sincere love of
truth, justice, and civilization have been my guides; but of course the
whole must be still very imperfect. * * * Ought I to add anything
on a belligerent's using, in battle, the colors and uniform of his opponent? I believe when this has been done no quarter has been given.
I have said nothing on rebellion and invasion of our country with reference to the treatment of our own citizens by the commanding general.
I have three paragraphs on this subject, but it does not fall within the
limits, as indicated in the special order appointing our board. * * *
The code was submitted to General Halleck and was approved by
him, with one or two unimportant changes, and was formally adopted
by the President and published to the army in General Orders No. 100
of 1863. In acknowledging the receipt of a copy of his completed
work, Doctor Lieber writes to General Halleck on May 20, 1863:
MY DEAR GENERAL:

I have the copy of General Orders 100 which you sent me. The generals of the board have added some valuable parts; but there have also
been a few things omitted, which I regret. As the order now stands,
I think that No. 100 will do honor to our country. It will be adopted
as basis for similar works by the English, French and Germans. It is a
contribution by the United States to the stock of common civilization.
I feel almost sad in closing this business. Let me hope it will not put a
stop to our correspondence. I regret that your name is not visibly
connected with this code. You do not regret it, because you are void of
ambition, to a faulty degree, as it seems to me. * * * I believe it is now
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time for you to issue a strong order, directing attention to those paragraphs in the code which prohibit devastation, demolition of private
property, etc. I know by letters from the West and the South, written
by men on our side, that the wanton destruction of property by our men
is alarming. It does incalculable injury. It demoralizes our troops; it
annihilates wealth irrecoverably, and makes a return to a state of peace
more and more difficult. Your order, though impressive and even sharp,
might be written with reference to the code, and pointing out the disastrous consequences to reckless devastation, in such a manner as not to
furnish our reckless enemy with new arguments for his savagery. * * *
That there was no remission in Doctor Lieber's interest in the great
work which he had carried to successful completion, is indicated by a
subsequent letter to General Halleck on the subject of certain retaliatory measures that had been ordered by General Burnside in the field
of activity to which he had been assigned in East Tennessee:
* * * Is the threat of General Burnside true, that he would hang ten
Confederate officers for every Union officer hung by the Confederates?
Whether true or not, you are aware that this is the spirit which generally
shows itself when a barbarous outrage is committed, but which it is very
necessary promptly to stop. The wanton insolence of our enemy has
been growing so fast, and is so provoking, that I am plainly and simply
for quick and stern retaliation; but in retaliation it is necessary strictly
to adhere to sections twenty-seven and twenty-eight of General Order 100,
to the elementary principle which prevails all the world over-tit for
tat, or eye for eye-and not to adopt ten eyes for one eye. If one belligerent hangs ten men for one, the other will hang ten times ten for the
ten; and what a dreadful geometrical progression of skulls and crossbones we should have. * * * You will decide what the general-in-chief
has to do in this matter. Some distinct expression of the essential
character of retaliation, whether by general order or by a proclamation
of the President (intended for our side as well as for the other), or by a
general letter of yours addressed to all generals, I do not presume to
decide. * * * President King read yesterday to me a letter from Mr.
Lawrence, in which he informs him that Brockhaus in Leipzig has made
him a very liberal offer to publish in Germany a French translation of
Lawrence's new edition of Wheaton. So we shall have a European
edition of this secessionized American Law of Nations. It worries me.
These two large volumes in French will be the universal authority in
Europe concerning us. * * * A first-rate work should be written as
an antidote; but it would require a long time of absolute leisure for a
great jurist-as Halleck, if he had not the sword in his hand, taking
Heffter as his basis, as Lawrence takes Wheaton. * * *
The rules so prepared and adapted were distributed to the armies
in the field and were rigorously and intelligently enforced during the
remainder of the war. After actual hostilities had ceased and occupy-
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ing governmentshad been established in the states which had participated in the rebellion, the requirementsof the order constituted a
safe and reliable guide for the administration of the governments
established by the United States in the occupied territory. Indeed,
Congress,in what were known as the "ReconstructionActs," vested
the execution of its legislative policy in that regard in the military
governments so established, and charged their military commanders
with the execution of the successive steps prescribedby law as a condition precedent to the reestablishment of the seceded states in
their constitutional relations with the Federal government. Doctor
Lieber's rules were also adopted by the German government with a
view to regulatingthe conduct of its armiesin the field during the war
of 1870; and it is said to have worked so successfullythat but a single
case arose, during the prosecutionof the war, to which its principles
did not apply.
But the usefulness of Doctor Lieber's work did not end here. In
1874,an internationalconferencewas invited bythe EmperorAlexander
II. to meet at Brussels for the purposeof discussingthe practicability
of framing an acceptable code or compilation of the laws of war on
land. Professor Bluntschli,whose effortsto codify the law of nations
are too well known to require particular mention, was charged, as
chairman of the committee on codification, with the preparationof
a draft of the proposedcompilationof the recognizedrules and usages
of war. In the performanceof this duty, his chief reliance was the
admirablecodificationwhich had been preparedby Doctor Lieber for
the use of the government of the United States, so that the Brussels
code bears in every article a distinct impressionof the Instructions
for the Governmentof Armies, prepared eleven years before, by his
lifelong friend and co-worker.
The character and importance of Doctor Lieber's work are well
summarized by his old friend, Professor Bluntschli of Heidelberg,
in the brief but appreciative biographicalsketch which appears as a
preface to the second volume of his MiscellaneousWritings:
The Instructionsfor the Governmentof Armiesof the United States
in the Field weredrawnup by ProfessorFrancisLieberat the instanceof
President Lincoln, and formed the first codification of International
Articles of War (Kriegsvblkerrecht). This was a deed of great moment
in the history of internationallaw and of civilization. Throughoutthis
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work, also, we see the stamp of Lieber's peculiar genius. His legal
injunctions rest upon the foundation of moral precepts. The former
are not always sharply distinguished from moral injunctions, but nevertheless, through a union with the same, are ennobled and exalted. Everywhere reigns in this body of law the spirit of humanity, which spirit
recognizes as fellow-beings, with lawful rights, our very enemies, and
which forbids our visiting upon them unnecessary injury, cruelty, or
destruction. But at the same time, our legislator remains fully aware
that, in time of war, it is absolutely necessary to provide for the safety
of armies and for the successful conduct of a campaign; that, to those
engaged in it, the harshest measures and most reckless exactions cannot
be denied; and that tender-hearted sentimentality is here all the more
out of place, because the greater the energy employed in carrying on the
war, the sooner will it be brought to an end, and the normal condition of
peace restored.
These instructions prepared by Lieber, prompted me to draw up,
after his model, first, the laws of war, and then, in general, the law of
nations, in the form of a code, or law book, which should express the
present state of the legal consciousness of civilized peoples. Lieber, in
his correspondence with me, had strongly urged that I should do this,
and he lent me continual encouragement.
The part played by the Brussels code in the preparation of the rules
of the Hague conference for the conduct of war on land is very
clearly set forth in the explanatory remark of M. de Martens, the Russian representative at the conference, at the opening of the sessions,
to the committee charged with the preparation of the rules concerning the laws and usages of war on land:
The object of the imperial government has steadily been the same,
namely, to see that the declaration of Brussels, revised so far as this
conference may deen it necessary, should form the solid basis for the
instructions which the governments should hereafter, in case of war,
issue to their armies on land. Without doubt, to the end that this basis
should be firmly established, it is necessary to have a treaty engagement
similar to that of the Declaration of St. Petersburg in 1868. It will be
necessary that in a solemn article the signatory powers, who signify
their adherence, should declare that they are in accord on the subject of
uniform rules, which should be embodied in these instructions. This is
the only manner of obtaining an obligation binding upon the signatory
powers. It will be well understood that the Declaration of Brussels shall
have no obligatory force except for the signatory states which declare
their adherence. (Holls: The Peace Conference at the Hague, p. 135.)
Although the subject matter of Doctor Lieber's rules has constituted the substantial framework of the several codifications that have
been attempted, from time to time, since their adoption in 1863, they
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have not diminishedin importancenor have their vigor or usefulness
been materiallyimpaired. The war which existed at the date of their
promulgation was strictly internal in character; and, although the
belligerencyof the states in rebellionhad been recognizedby the Federal government,the characterof the contest, in many of its aspects,
differedmaterially from an externalwar, in which the belligerentparties were independentstates.
The war policy of the United States toward the insurrectionary
forces was, in the main, in accordancewith the laws of war, as those
laws were then accepted and understood. Its enemies, however, were
its own citizens, who, for the time, denied its sovereignauthority,and
refused obedienceto its laws. Its right to suppressthe rebellion,and
its right to choose its method of doing so, were alike beyond dispute.
In the exerciseof this right it was at perfectliberty to chooseany policy
between the methods providedby its municipallaws, on the one hand,
and those providedby the law of nations on the other.
As a matter of fact it chose a war policy lying between the extremes
above indicated. General operations in the field were carried on in
accordancewith the laws of war. In its treatment of the property of
individuals in rebellion, in its views of occupation and of occupied
territory, and in its policy toward the residents of such occupied
territory, it pursueda course which it deemed best suited to the task
upon which it was then engaged-the suppressionof a rebellionagainst
its authority. They will, therefore, continue to have value as a rule
of conduct in internal wars in which it is attempted by a portion of
the population of a state to throw off their allegiance to the parent
government.
Subsequentcodes are characterizedby a certainvaguenessand want
of positiveness of statement which is calculated to seriously impair
their usefulness when it is attempted to apply them to the practical
operations of warfare on land. They are also objectionable in vesting too broad a discretionin the generalswho exercise chief command
of occupying armies. ColonelBirkhimer,in his MilitaryGovernment
and MartialLaw, says, with very great truth:
The Instructions were adopted in the midst of a great war, the
result of which none could foresee. Before being adopted they were
examinedby a boardof eminentmilitaryofficerswho not onlyunderstood
what the laws of war weretheoretically,but from experiencein the field
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knew their applicability and how they were to be carried into execution.
Moreover, they were adopted under grave official responsibility, the
officers who sanctioned having to use them during the continuance of
the war as their rule of conduct in dealing with the enemy. Examination will evince that they bear the deep impress of this official responsibility. The justness of this statement is not impaired by the fact that
the Instructions were adopted precisely as submitted to the board;
this circumstance only furnishes additional evidence of the thoroughness
with which they had been prepared. While they attempt to put into
official shape the humanity of the land, they do not deprive a belligerent
of all fair and reasonable means of successfully carrying on war. His
hands are not tied by theories regarding the right of the other party
belligerent, or of the inhabitants of territory militarily occupied. Yet
throughout it is inculcated that the law of war imposes many restrictions
on the modes formerly adopted to injure the enemy, based on principles
of justice, faith, and honor. It may be confidentlv affirmed that the
Instructions form a convenient and useful code of the essential laws
of war on land; and, imbued as they are with the milder precepts of
modern warfare, they may be expected successfully to withstand the
mutations of time until at least the present moral sense of man has taken
a long step in advance. The prediction is here ventured that they will
continue to be the rule of hostile nations when criminations and recriminations are being indulged because of infractions to these later codes.
To attempt by such agreements unreasonably to restrain the actions of a
belligerent regarding coercive measures to be used against the enemy is
only to invite their utter disregard when nations join in deadly strife.
On the other hand, the Brussels code, and also that agreed upon in
1880 by the Institut de droit International, which has been published to
the world as the best modern thought on this subject, has the disadvantage of being adopted in times of peace, when the minds of men in
dealing with military affairs turn rather to the ideal than the practical.
It is not meant by this to disparage the learning, ability, and zeal of
those who digested these codes. In this they stood preeminent before
the world, and some were soldiers of great experience. The proceedings
of these learned bodies show, however, that the propositions of each
state were in greater or less degree generally rejected by the others as
inadmissible, and the final result, particularly in the Brussels conference,
was a compromise between conflicting interests. They may be expected
to share the fate of compromises, generally, which are without a binding
sanction-be broken at the convenience of the parties. The great powers
at once divided upon the Brussels code. And here it may be observed
that these powers alone are of real importance when an international
code is to be adopted; if they do not make, they unmake them; yet in all
conventions and conferences having in view the adoption of such codes,
the smaller states are conspicuous by the part they take in their deliberations and published conclusions.
GEORGE B. DAVIS.

